
Ontario Review Board Allows Deportation as a Condition of Detention 

Following a finding at trial that an accused is not criminally responsible, (s)he is put 
under the jurisdiction of the Ontario Review Board. The Board, after hearing evidence, is 
empowered to make one of the three dispositions set out in section 672.54 of the Criminal 
Code: (a) absolute discharge (b) conditional discharge or (c) detention (in hospital) with 
conditions. If the Review Board finds that the individual is not a ‘significant threat to the 
safety of the public’ then they must impose an absolute discharge. Where detention in 
hospital is ordered the attaching conditions are intended, in part, to give the hospital 
administration the leeway to allow for greater freedoms to be allowed if the NCR 
accused’s condition improves with treatment. Hearings take place annually unless one of 
the interested parties requests an early hearing due to a change in circumstances. 

The jurisdiction of the Ontario Review Board to make, as condition of a detention order, 
a provision allowing for deportation of the NCR accused was recently considered in the 
Matter of Leeford Lincoln Miller on July 29, 2002. 

In the case before it the accused Miller had been found not guilty by reason of insanity on 
a charge of murder 24 years previous and he was subsequently ordered detained in 
hospital. Miller, a Jamaican citizen, is subject to a lifelong deportation order to Jamaica 
issued by Canada in 1993. Despite the deportation order, his detention in hospital was 
maintained at his annual hearings.  

The Jamaican government had been fully apprised of Miller’s situation, his charges and 
his course of treatment and indicated that they were prepared to accept Miller. 
Arrangements had been made for his ongoing treatment in a facility in Jamaica. Miller 
has family in Jamaica as well as Canada who were supportive of his return to Jamaica. 

The medical opinion presented at the 2002 hearing was that Miller remains a ‘substantial 
risk’ but could be maintained in a medium security setting with a goal toward community 
access within 2 years. Although originally diagnosed with schizophrenia it was suggested 
that, in retrospect, it may have been that Mr. Miller was suffering from psychotic 
depression at the time of the offence. Currently there are no symptoms of schizophrenia, 
psychosis or major depression. The persisting diagnosis is one of personality disorder. It 
was the doctor’s view that Miller would probably do better in his own county. 

Counsel to Miller, Mr. Peter Mudry, submitted that the Board should allow for the 
deportation. He pointed to the evidence before the Board that Miller is no longer being 
treated and there has been no suggestions of violent or inappropriate behaviour in the last 
number of years.   

The hospital was also in favour of a detention order being made with a condition for the 
implementation of the deportation order. 



The Crown Attorney advanced two arguments why the deportation should not proceed 
and for Miller’s continued detention in the hospital. 

First, the Crown took the position that the Board derives its jurisdiction solely from the 
Criminal Code provisions and that s. 672 does not confer jurisdiction to provide for the 
deportation being carried out.  The Crown submitted that in the absence of any statutory 
provision for the transfer of a disposition to a foreign jurisdiction that such an order is 
outside the ambit of the Board’s jurisdiction.  

The Crown argued, further that the meaning of the words “protection of the public” set 
out in the section should be construed to extend to the public outside of Canada. As stated 
above, if an Ontario Review Board does not find an NCR accused to be a significant 
threat to the public then it must grant the accused an absolute discharge. Should the 
Board find Miller to be a ‘significant threat to the public’, the Crown urged that ‘public’ 
included the Jamaican public. The evidence before the Board was that Miller remained a 
substantial risk, that the Jamaican hospital system did not provide for indefinite detention 
and that there was no maximum security at the proposed Jamaican hospital. Based on 
these factors  the Crown took the position that Miller’s deportation would endanger the 
Jamaican public. 

The hospital disagreed and took the view that s.672.54  should be interpreted to mean 
only protection of the public in Canada and that the ORB should not presume to exercise 
control over the accused once he leaves Canada.  

The Board unanimously ruled in this precedent setting decision in favour of their 
jurisdiction under s. 672.54 to impose as a condition to detention that the hospital be 
permitted to carry out the deportation order.  They ordered that ‘the person in charge of 
the hospital may permit Mr. Miller to travel to Jamaica in the custody of immigration 
Canada to be placed in the custody of Jamaican authorities’.  

The decision noted in its reasons that the Board did not intend to here lay down the 
principle that in all cases the word  ‘public’ means only the Canadian public. They 
limited the ruling to a situation where there is in place an outstanding deportation order, 
and where all security arrangements have been made for the safe transfer of the 
individual to a fully-informed receiving jurisdiction where the NCR accused will  be 
dealt with as that jurisdiction sees fit. 

The Crown has filed an appeal. 


